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Legal Tips

The Allocation of Burden of Proof in Infringement Action of
Defective Product Quality

Manufacturers may always be faced with complaints or claims brought by defects in
product quality. In these lawsuits, whether defects exist in the product has always been
the focus of the dispute between the parties involved. A common question arising from
these situations is who should bear the burden of proof, the plaintiff, by adducing
evidence to prove defects existed in product quality, or the defendant, by proffering
evidence to testify that product quality was sound and without defects?

I Who Bears the Burden of Proof

Article 64 of the Civil Procedure Law of the People’s Republic of China stipulates that
“a party shall have the responsibility to provide evidence in support of its own
propositions”, in other words, it “whoever makes a claim should offer the proof” the
basic principle of burden of proof in civil procedure. Although, in certain circumstances
Chinese law does stipulate some exceptions to this principle. Under such exceptions, the
defendant shall proffer evidence

to prove that the facts alleged by the plaintiff do not exist. If the defendant fails to
perform the burden of proof, the plaintiff’s claim will be supported. This is the so called
“inverted burden of proof” principle, the application of which must be subject to strict
limitations and specific provisions of law:.

II  “Inverted Burden of Proof” and Infringement Action of Defective Product
Quality

In practice, some are mistaken in believing “inverted burden of proof” is applicable to
infringement actions involving product quality. Based on Paragraph 6 Article 4 of
Provisions of the Supreme People’s Court on Evidence in Civil Procedures “in an
infringement action of damages caused by a defective product, the producer of the
product shall be responsible for producing evidence to prove that there exist the
exemptions of liabilities as provided in the law”” The statutory exemptions of liabilities
mentioned above refers to the following three items prescribed in Article 41 of the
Product Quality Law of the People’s Republic of China:

1) The products have not been put into circulation;

i) The defects are non-existent when the products are put into circulation;

iif) The defects cannot be found at the time of circulation due to restricted science and
technology.

Therefore, some mistakenly hold that in infringement actions involving damages caused
by defective products, as long as the plaintiff suffers injury or damage and the defendant



fails to prove himself an exempt from the liabilities by citing the above three exemptions,
the defendant shall then be responsible for indemnification of damages.

We have to point out that the above interpretation is wrong. The following is a simple
example; a customer, who was injured by an electric shock, claimed that the injury was
caused by quality defects (i.e. electrical short in an electrical appliance) and therefore
lodged a claim against the manufacturer of said appliance. It was a matter of fact that the
customer was injured by an electric shock, yet the manufacturer had no exemptions
mentioned above. According to the logic of the aforementioned understanding it would
seem inevitable that the manufacturer would be required to assume liability, even though
no evidence proved existing defects were present in the product. In addition, causality
between the electrical short and the accident was never evidenced. Is this logical?
Obviously, the answer is no.

III Allocation of burden of proof in infringement actions of defective product
quality

How should the burden of proof be allocated in infringement actions involving claims
of defective product quality?

In fact, there are three elements to establish infringement due to defective products: i)
defect in product exists; ii) losses occur; and iii) causality between defect and losses are
present. The burden of proof is not allocated to the defendant in these three instances as
mentioned in Paragraph 6 Article 4 of Provisions of the Supreme People’s Court on
Evidence in Civil Procedures, according to which the manufacturer is neither obligated
to prove the non-existence of defects in the product nor required to prove causality
between the defects and the injury or damage. The onus of proof is clearly on the
plaintiff.

The right interpretation of “the producer of the product shall be responsible for
producing evidence to prove that there exist the exemptions of liabilities as provided in
laws” shall be that in infringement actions of products, the plaintiff shall firstly

adduce evidence to successfully prove the elements required to constitute an

infringement, only after which the defendant shall take responsibility to prove one

of the statutory exemptions exist. If the plaintiff fails to fulfill his basic burden

of proof according to the three elements constituting infringement, the

defendant shall not be bound to any legal liability even when statutory

exemptions do not exist.

It is of utmost the importance for a manufacturer to recognize this when defending
against an infringement action of defective product quality.

We hope this newsletter has been helpful. Should you have any quires or instructions,
please feel free to contact us.
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