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SHIP ARREST IN CHINA
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The main legal bags for the maritime clameant to apply for ship ares before a
Chinese Gourt isgipulated in Chapter 3 of the Soed a M aritime Procedure Law of the
Peopleé s Republic of China( the “Maritime Procedure Law’). The application for
arrest of aship tantmountsto a property preseveration measure, the purpose of which
isto ensue stisfaction of the daimant’s maritime clam. Article 12 of the M aritime
Procedure Law providestha “ preservation of maritime claims means the compulsory
measures taken by a maritime Court upon appli cation by a maritime claimant against

theproperty of therepondert, for the purpose of ensuring fulfillment of the claim of the
maritime claimant”. Succes§u ares of a ship is powaful guerantee for the

fulfillment of the claim andraisesthe bargaining power of a creditor to protect his

lecdl rights and inteeds. Therdore, the goplication for arrest of a ship before the
Court is acommon measure for protection of creditors richts in maritimedisputes.
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In People’s Republic of China (*PRC”), disoutes rdating to maritime
trangportaion and dhip opeation will be subjed to the exclusve juisdction of
Maritime Couts A Didrict Court does not have the power to ared ship. Wherea
Digriad Court needsto ared a ship for the pupaose of enforcingjudgmentsor other
effective legd documents, ared of the ship has to be enforced by a M aritime Court.
Under Article 13 of the M aritime Procedure Law, where any party gopliesfor arrest
of a ship prior to indituting an action, the application will be subjed to the
jurisdiction of theM aritime Cout of the place where the dhipto ke arested is located
notwithganding the fact that thepartiesmay have reached any juisdction agreement
or arlitration agreement in respect of the maitime dspue. However, if the parties
have aready ingituted alawsuit with regard to a maritime di pute, the application for
arrest of a ship duingswch proceedings shall befiled with theM aiitime Court hearing
the maritimedi spute. It isirrelevant whether the digoueisarisingfrom tort or kreach
of contrad.
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Currently, there are Maritime Courts in ten cities in the PRC including
Guengzhou  Xiamen, Shanghai, Qingdao ,Tianjin.

2. BA{F Application
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Unde Article 15 of the Martime Procedure Law, a maritime daimant who
intends to apply for arres of a ship has to file an applicaion in witing with a
Court. The patiaulars of themaritime daim, reasonsfor application, subject-matterto
be preserved and the amount of security required shall be specified in the application
documents together with relevant evidence annexed. The course of adion for
application means the badc facts the responsibility of the responcdent and the
applicable laws governing the propety preservation. In addition, evidence required to
be annexed to the goplication refers to prima facie evidence that subgantiates the
maritime clam, the responshility of the respondent end the condtions of the ship to



arresed. The Court’srequirementsfor evidence from the clamant to apply for ship
arrest arelowea thanhisburcen of proof intheresolution of thedispute.

3. & Examination
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Whee an goplication for arrest of a ship is made the Maritime GCourt will
examine the supporting documents submitted by the clamant. The key points that
have to be verified include but not limited to the falowing:
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The clam for aship ared hasto be consdered a maritime clam in accor dance
with the law.
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With reference to the Interationd Convention on Arred of Ships 1999, Article
21 of theM aritime Procedure L aw provi des22 maritime claims with respect to which
an applicaion may ke made for arrest of aship. Such maitime daims include, inter
alia, lossof life or persona injuy andlossof or damage to property caused by ship
operation, charteing of a ship, salvage at seg ganerd average, ship mortgage sde
and purchase of a ship sale. Article 22 further sipulaesthat no application may ke
made for arrest of aship on account of maitime daims other than the ones specified

inthis Article 22, ex cept for enforcement of a judgment, an arbitration awar dor other
legal dbcuments,
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The ship to be arrested shall be a dip that may ke areded pursuant to the
relevent lans.
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In accordance with Article 23 of the Maritime Procedure Law, the ships may ke
arrestal can be the ship concerned or her sider ships.
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The Maitime Gout can arrest the ship concened in any of the following
circumstances

1) the owne of the ship isliable for the maritime claim and istheowner of the
ship & thetime of thearred;

2) the bareloat chaterer of the ship is liable for the maitime clam and is the
bereboat chartera or owner of the ship at thetimeof arres;

3) amaritime claim arisng from mortgagees  rights or richts of aSmilar nature;

4) amaritime claim relaed to ownaship or possesson of aship; and

5) amaritime claim arisng from maritimelien.

There isno concept of an action in rem unda the PRC law. In principle, where
an applicaion of arrest of aship ismack, particua sof the ship andthe information
of therespondent will be submitted, such as ship regidration certificae indicating the
registry of thevessel and information of her owner However, pusuant to Article25 of
the Maritime Procedure Law, if a maitime daimant is not able to identity of the

repondent immediately, hemay ill apply for arrest of ashipnaming the ship as the
reppondent. Suich provison impliesthe conoept of an action inrem tocertain extend.
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The sga shipstha may be areged by the Maitime Cout refer to the ships
owned at thetime of arest, by the ship owne, kareloat chaterer, time charterer or
voyage charteer who is liable for the maritime daim, except for claims rd ating to



ownership or possesson of the ships. Article 23 of the MaritimeProcedure L aw al©
gipulaesthat no ships engaged in military or govenmentd savices will be subject to
arrest.
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It isworth noting that under the PRC |aw the propety to ke arrested hasto ke
owned by the respondent. Therefore, the application for arresting the ship will not
extendto the cargo carried on board. Notwithstanding the aforesaid if the clamant
has the right to clam againg both the ¢hip and the cargo caried on oard the
clamant can goply for aresting boththe ship and her cargp. An exampleof suchright
isthe salvor’sridht to reguire both the ship owners and cargo owners to pay salvage
rewar ds. In such circumstances, applicaions for dhip arrest and cargo arrest shall ke

separée.
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In generd, if the clamant only has the right to ared the ip, the normal
sevedoring operation within the port area will not be afeded providng tha the
arrested ship remainsat the location where sheisareged. However, if the destination
of the cargoeis different from the port where the ship is arested it is inevitable that
the continuows trangportation of thecargp will ke dfeded.
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Proper sscurity shall be provided for gpplication for ship arrest.
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Although Article 16 of the M aritime Procedure Law provides that the M aritime
Court, having entertained an application for presevaion of a maritime clam, may
(which is gipulaed as “may” raher than “dal’) orde the maritime clamant to
provide curity. It is a usual practice for Maritime Courts to order claimants to
provide sscurity in aship arrest. Asprovided in Article 75 of theM aitime Procedure
Law, the type and anownt of the scurity provided by a maitime clamant will ke
determined by the Maritime Cout. Under Article 73 of the MaritimeProcedure L aw
the types of secuity incluce cash, guarantee, mortgage or pledge. In pradice the
Maritime Courts accept either cah deposdt or a leter of guaantee issued by a
domegic bank or a dmegic insurance company. The spedfic amount to hke
deermined by the Gourt will usually be cgped & an amount equivalent to the loss
that may be sustaned by the reppondent arising from the ship arrest. In certan cases,
the Court may require the scurity amount to be no lessthan the amount of 30-day
hire loss of the ship to ke arested or catain paecentage of the sscurity requiredto ke
proviced by therespondent.
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In order to fadlitae erly releae of the dip, the respondnet may provice
security requested by the claimant as a subsitute for the dhip to ensur e realization of
the maritimeclaim. In accordance with Article 75 of the MaritimeProcedure Law, the
type and amount of the sscurity provided by the respondent may be deermined
through negotiation ketween the paties If such negotiation fails, the M aritime Court
will havethepower to make a decison. The ship ared will ke lifted by theM aritime
Court upon provision of security purstent to Article 18 of the M aitime Procedure

Law. Under Article 29 of theM aitimeProcedue Law, if no such security i sprovided,
the clamant can reques the Maritime Cout to awction the areded ship in order to

recove his claims post commencement of alaw sut or an arlitrd proceeding. A law
sut or an arhitrd proceeding must be ingituted within 30 days upon the ship arrest
failing which theship will be releasad.

4, BTE Order
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Unde Article 17 of the Maritime Procedure L aw, the Maritime Gourt, having
accepted an goplication for hip arrest will make an order within 48 hours. If thelegd

conditionsfor ship arest have been satisfied, the Maritime Court will make an or der

to arrest the ship. Otherwise, the goplication for ship arrest will be regjected by the
Maritime Cout. The order to areg the dip issted by the Maritime GCout will ke
executed with immed ate effect. Any party who disagees with an order made by the
Maritime Cout may, within 5 day s upon recapt of it, applies for review once The
Maritime Cout will give the result of the review within 5 days ypon receipt of such
application . Exeaution of the order will not be suspended during thereview .

5. 1T Enforcement
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W hen the goplication for ship arres is approved the Maritime Court will isste

an orckr to arest the ship and sendthe opeaationd s&df to savethe said orcer to the
mast e of theship. Meanwhile, the Maritime Gourt will ssnd anatice to the bur eau of
maritime affars for asssance in the execution, requiring the bureau of maritime
affars nat to hande formdities for the ship’s depart ure from the port during the
peiodof the arres. W here the M aitime Court arrests a fore gn flagged ship, it will
notify the relevent governemnt departments such as the Frontier Inspection Sation
and the Cugoms and requre the Frontia Inspection Sation to ®nd its offices
onboa d to swpervisethe ship. The Fontier Ingection S aion will chargecetianfees
for supervisng the ship on adaily bess

6. Bh LE MR B4 Prevention of ship arrest
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As ship arrest will rencer the ship owner in an adve se sitwetion, how to avoid
ship ared isof gea concen to the ship owner. Under the English law, ship owne
may engage his lawyersto apply for advance notice regisraion with the Admiralty
Regidrar at the port of call. For such appli cation, the hip owner will submit a written
guarantee tha hewill accept any summons for ship aresd and make timely payment
for thebail soasto res & any application for ship ares. Asthereisno sich system in
the PRC, the ship ownea's have no other resort except provison of security to the
clamant in case of ship ared.

7. §51% 31 8 Wrongful arrest of ships
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China’ ssysem on ared of shipsis desgnedin the irit of equal importance of
theintered of theclament andthe interest of the regpondent. Theclamant isrequired
to provide security for potential losses that may arise from wrong ul arest. Article 20
of theM aritime Procedue Law provides that amaitime daimant shd | indemnify the
regpondent or any interesedperson for lossesincured by hiswrongfu application for
paservation of maritime clams. Thee is no clear lega postion as to whether
subjecivemdiceor gross negligence isconditutive element for wrongf ul application
for ship ared. In praice whether the goplication for ship arrest is | egitimate usually
depends on whether the claimant’ smaritime claim will be sypported in the litigation
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or arbitrd process. If the daimant loses the law suit or arlitraion, the Gourt will
usual ly decidethat the application for ship arest iswrongful and or der the claimant to
indemnify theregpondent or theinteested per oon for any losesincured Such losses
induck al maintenance expenses and di sbursements incurred when the ships are
berthed due to areg, hire loses due to the arrest and the expenses arisgn from
provison of security by the respondent for relesse of the ship.



