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THE COMPANY’SCONSTITUTION

THE MEMORANDUM AND ARTICLES OF ASSOCIATION
AT ER
BEREANSERYN

What is the constitution?

TR T AR ?

The two documents lodged at the time of incorporation are the memorandum of
association and the articles of association. They are collectively referred to asthe
company’s constitution. The promoters and |ater the members control the contents of the
constitution.
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The memorandum of association defines the objects, aims and structure of the company.
The company’s governance or the internal affairs of the company is regulated by the
articles of association.
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A memorandum of association filed with the Registry of Companies has to contain inter
alia details like the approved name of the company, amount of the share capital, divison
of the share capital into shares measured in monetary terms (usually $1 per share or even
1 cent per share).*

! See 5.22(1) of the Singapore Company Act. In Canada, it is possible to have shares denominated at 1 cent
per share.
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Bowen L.J. in Guiness v. Land Corp of Ireland provided the distinction between the two

legal documentsin the following manner:
Bowen L.J. in Guiness v. Land Corp of Ireland —Z& LAt~ 7 2045 7 X P2 e
GERIIESHIF

The memorandum contains the fundamental conditions upon which alone the company is allowed to be
incorporated. They are conditionsintroduced for the benefit of the creditors, and the outside public, as
well as of the shareholders. Thearticles of association are theinternal regulations of the company.”
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If there is any inconsistency between the memorandum of association and the articles of

association, the memorandum will prevail 2
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It is up to the promoters to include the objects of the company in the memorandum of
association. Subject to the company law legislations of most common law jurisdictions,
it isunnecessary to give an exhaustive list of objects as the company is now able to carry
out or undertake any business or activity.*
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The two document constitution may soon be replaced by just the constitution. The
Company Law Review recommended that the constitution would comprise only the

%(1882) 22 Ch 349.
®Ibid.
#S.23(1) of the Singapore Company Act.
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articles of association. The compulsory contents of the memorandum might have to be
lodged at the Registry of Company.®
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The preliminary steps
MELSE

Table A of the Companies Act prescribe the model articles for a company, public or
private. A company does not have to register its articles. Its articles come into force
upon the issuance of the certificate of incorporation.
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Promoters form acompany. The drafters have to ascertain the following requisites from
the promoters:

KRN 7] o RS NN SR N B4 LU 2t

(1)  Theobject clauses of the memorandum: They will reflect the nature of the
business.

2 The amount of the nominal capital and the types of shares: These material
factswill form part of both the articles and the memorandum. If a company
has more than one category of shares, the special rights attached to such
shares have to be spelt out in the articles.

(3)  Additional information: Facts may include quorum, rightsand the size of the

board of directors and any other articles different from Table A.
(1 BERRWHLECHE SN EAIN S A .

®Final Report 1, Ch.9 and Fina Report |1, Ch.16, Part 1
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The regtrictions provided under Table A are useful to both the company and its directors.
The directors have the right to refuse registration of shares that are not fully paid or when

thereisalien on them.
Table A Iii T (IR H0T- 28 " A A2 . A RGE4 Sl iR e 2
TR ]iE,

Registration of company name

AT BHRER

The functions of a Registrar of Companies are mainly administrative.
23 AL R T T SR AT B

Normally, the registration of a company upon issuance of the certificate of incorporation

cannot be challenged. There are exceptions on grounds of public policy.
M o ] USRI UEBEAT (80 RS RBE T o (EAFAERE T A RBOR 141

SeeR. v. Registrar of Companies’®

% L, R. v. Registrar of Companies —%

A prostitute succeeded in incorporating her business under “Lindi St Claire (Persona Services) Ltd after
the Registrar rejected other names, such as “Progtitutes Limited”, “Hookers Ltd” or “Lindi St Claire
(French Lessons) Ltd.

®[1991]BCLC 476
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— AN S b PR A W) 80 “Lindi St Claire (Personal Services) Ltd” , 7EIX 2 Rif S ic Lo 44
i “Progtitutes Limited”, “Hookers Ltd” o “Lindi St Claire (French Lessons) Ltd 25 % F5.

The Court, on judicial review by the Attorney General, revoked the registration on the ground that the
stated business was unlawful as contrary to public policy.

L H RS PR AR A A, VARSI Tz, R R ROE T AL BRI TS s

In England, registration of trade unions under the Companies Act is null and void asit is
an infringement under section 10(3) of the Trade Union and Labour Relations
(Consolidation) Act 1992.

FETERE 22, S G IR BRI 2 mE SR BEAT R R O RU, DUOAIRHE B T 1992 4 B
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Alteration of the constitution

EREEE

The articlesin the memorandum of association can be amended with a special resolution.
Members can pass such aresolution to alter the object clauses, to alter the share capital,
to change the company’s name or to convert a private limited company into a public

[imited company and vice versa.
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Likewise, the articles of association can also be amended. It isthe duty of every member

to vote for an ateration in good faith and for the benefit of the company.
[FIFE, 2 W] B E RN A T AAE 2. 7R SEREAT R, FoRE BN T
O Y S U BEAS BB AR LS5

Lindley, MR said:
Lindley, MR i :
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The power thus conferred on companiesto alter the regulations contained in their articles is limited only
by the provisions contained in the statute and the conditions contained in the company 's memorandum of
association....It must be exercised, not only in the manner required by law, but also bona fide for the
benefit of the company asa whole, and it must not be exceeded...’
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It is for the members to decide what isin the best interest of the company and it is for an
alteration which areasonable man will not object to.? An alteration must not be for the
benefit of the majority who uses this amendment for the purpose of oppressing the
minority.
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There is some protection for the minority if the majority tries to oppressto treat them
unfairly. Thereisaneed to get an individual member’s consent if the effect of an
ateration will result in him subscribing for more shares or an increase in his liability to
contribute to the company’s share capital .’
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The company cannot insert an article in the articles of association that some of its articles
cannot be amended. Thisamounts to contracting out its power to amend. It isnot
enforceable asit anounts to contracting out of statutory requirements.’
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There can be no alteration of the articles of association if there isarestriction in the
memorandum of association. It is easy to circumvent this prohibition by removing the
restriction in the memorandum of association by a special resolution and then move to
amend the articles of association.

FEFRE R AR BRI, FREAE A B Bh—T005 i R SO B R K4 v
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" Allen v. Cold Reefs of West Africa Ltd [1900] 1 Ch 656 at 671
8 Peter 's American Delicay Co Ltd v Health (1939) 61 CLR 457
93,16, Companies Act 1985.

19 Re Greene[1949] Ch 333, CA
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Contractual effect of the constitution

ERNRAMMN

Only parties to a contract can enforce it. The constitution is a contract between members
and the company. Directors, employees and third parties cannot enforce any provisons
under the articles of association.
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Prof Bruce Welling on Corporate Law in Canada — the Governing Principles
summarized the legal principles of the company’s constitution:
Prof Bruce Welling 7t- Corporate Lawin Canada — the Governing Principles —Z&H it

457 x w) R AR

...the statute makes the cor porate constitution a contract among the shareholders and between each
shareholder and the corporation. The details of the corporate constitution are contractual terms among
those parties. A violation of a congtitutional infringes contractual rights and may giveriseto an action for
breach of contract.™
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Thisiseven the case with adirector, who is also amember of the company. He cannot
enforce any benefits or rights conferred on him as a director of the company. English
cases have repeatedly affirmed the principle that only members can enforce their
contractual rights under the articles of association.

FET AN 2 A RS A G 0 R RXICHZ S5, Al 2 Al B AR T AT T
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This principle was aptly enunciated by Astbury Jin the Hickman’s case™:
Astbury J7E Hickman''s case — Z& HiF >4 b ] B 1 1% 0 Ji DU -

An outsider to whom rights purport to be given by the articlesin his capacity as such outsider, whether he
isor subseguently becomes a member, cannot sue on those articles, treating them as contracts between
himself and the company, to enforce thoserights.

FERRIE 2w BRI T AN AAT A BE AN, ANVEAB RS i s Jm ok o 2w b, #
ANBERE SRR A 5 2wl Z 1AV 322, TS T4 b BRI R, DT XS RUR).

It isadvisable for directors holding manageria positions in the company or executive
directors to have separate contracts with the company. They may even incorporate some
of the provisions in the articles and their agreements will be enforceable.

A B A AL B PATE RS A A AT AR, HR T IRAE S Al A ]
DAELAR S R i — 280, A ATT A B E50h T ASKEIE 1

112" ediition, p.60.
1211915] 1 Ch.881 at p.897.
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The articles of association aso constitute a contract among the membersinter se.

RN AE 8 3 2 T R R e — R 44

There is a contractual obligation on the part of every member that he has to observe dl
the provisions of the memorandum and articles of association.” Thus, amember can take
up court injunctions to restrain another member from acting in breach of his contractual
obligations under the articles of association.*
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See Rayfields v. Hands®™

2% Rayfieldsv. Hands —%.

A member wanted to sell his sharesin accordance with the articles of association, which provided for
purchase by directors (and members) in equal sharesat fair price. The member gave notice, but the
directorsrefused to buy. The member brought an action to enforce his contractual rights under the articles
of asociation. The Court held that the provision was a contractual relationship between a member and
the directors as members and ordered them to purchase.

N A A BRI R NI MEE HI R E SR SR AN I AR E A2 AT (R ] Bl
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The articles must relate only to contractual rights and obligations of amember qua
member. The situation is the same for rights conferred on an outsider under the articles.

He cannot enforce such rights when he becomes a member.
ZINAREYS BT R S 1 & TRBCRIAN XL 5% o 3K 5 4 A% 77 A8 AR 1) 18 400 2
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See Quinn & Axtens Ltd v. Salmon™

A managing director sued the company in his capacity asa member. He succeeded in getting an injunction
from the Court in restraining the company to act in breach of its articles. It was a requirement under the
articles that the consent of two managing directors would be required under articles for contractual

transactions.

24 Quinn & Axtens Ltd v. Salmon — %

3 For example, see 39(1) Singapore Company Act.
1 See Rayfield v Hands [1960] Ch 1

®pid

1611909] A.C.442, HL
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Therefore, amember has a membership right to require the company to adhere to the
provisions of the articles of association. The end result may be the protection of aright
or benefit given to him as adirector under the articles of association.’

PRI, b D3 A SR 2 ) IR T R 0 D ) R A PR B SRR o e 2 ) S T AR VR %
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Sometimes, it may be awkward to treat adirector as an outsider. A director can bein
breach of hisfiduciary duty to the company if his actions tantamount to a derogation

from the company’s constitution.
A, BFE R RSN AP o 38 A A S TR A m] SR AT A
INf, R 0 2 w248 5

In Hickman ’s case, there was a provision in the articles of association to refer any dispute
between the company and a member to adjudication by arbitration and this was enforced
by the Court.*®

Hickman's case — <1, SRR, /) 15 1 5 2 1K AT AT 2] 9455 ph ol
PRI HIEBEHAT

There was asimilar provision in the articles of association in the case of Beattie v.
Beattie Ltd.*® Here, the Court of Appeal decided differently as it was a dispute between
the company and adirector, who was also amember. The contract under the articles of
association could not be enforced as it involved adispute relating to adirector in his

position asadirector. A director is considered an outsider.

17 |_ord Wedderburn’s article on Shareholders’ rightsand the Rulein Fossv. Harbottlein [1957] C.L.J.193
1811915] 1 Ch. 881.
1911938] Ch. 708, CA.
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The best illustration of an outsider trying to enforce his contractual rights under the

articles of association surfaced four decades ago in Singapore.

AN EB AR AT B R A0 UL (14 SR 2B (¥ s LRSI H BILAE 40 46 i KPR N5

See Raffles Hotel Ltd v. Malayan Banking Bhd (No 2)*
24 RafflesHotel Ltd v. Malayan Banking Bhd (No 2) —%.

Therewas a provision for the appointment of a director fromthe lessor in the articles of association of the
company. Malayan Banking Bhd, currently one of the largest banking ingtitutionsin Malaysia, wasthe
lessor of the piece of land where the Raffles Hotel was located. The company applied for a court
declaration that such a provision in its articles of association would be unenforceable. The Court of
Appeal concurred with the decision of the High Court and held that the articles could not constitute a
contract between the company and an outsider.

2 F] SRR 7 — B T K E HIAL T 5 I RE o A 2125 SR A 5 2 KB HRAT B
—, Malayan Banking Bhd /2 Raffles Hotel J7 /it (1) 1+l HiFH A« 12 23 vl [ 66 H i & v s f2 4 0
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2711966] 1 MLJ 206
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